MEMORANDUM

TO: Cape Elizabeth Town Council
FROM: Planning Board
DATE: September 29, 2015
SUBJECT: Village Green Zoning Amendment

Introduction

The Town Council referred to the Planning Board the Village Green Zoning
Amendment at the May 11, 2015 meeting. The Planning Board has held 4 meetings,
including a public hearing on September 15, 2015 (The minutes of the public hearing are
attached).

Why Amend the Town Center Zoning District?

The Town Center Zone was written with minimum and maximum setback
requirements, as well as illustrated design standards, to promote pedestrian-friendly,
village style development rather than a "Route One" style of development. New
development is required to pull buildings closer to the road and to construct sidewalks
and install landscaping between the road and the building. No parking is allowed in the
front yard setback. This creates a more comfortable environment for pedestrians and
also reduces travel speeds of vehicles on Ocean House Rd, another high priority for the
public.

A village green set along Ocean House is consistent with the Town Center vision.
Private development would then frame the village green, which is typical of traditional
New England village commons. In order to create a village green along Ocean House
Rd and place new construction behind the village green, the maximum front yard
setback needs to be modified. The Village Green amendment allows a village green to
"replace” the maximum front yard setback.

Summary of Amendment

The Planning Board has added substantial "meat" to the "bones" of the first draft
amendment. (See attached amendment) A new defined use called a "Village Green
development,” has been added to the Definitions section and the Town Center
permitted uses section. The Village Green Amendment includes a new design
requirement in the Town Center District describing what is needed to qualify as a
village green. A village green "is a prominent and highly visible park-like area where
the public may gather, relax and contemplate both casually and as part of organized
outdoor public events." A village green must have at least 100 feet of road frontage on
Ocean House Rd, with a minimum depth of 100" and a minimum size of 20,000 sq. ft.
(about 1/2 acre). Additional requirements describe how the village green must be
landscaped and ultimately donated to the town.



Town Attorney comments

The Planning Board discussed at length the importance of the village green as a publicly
owned open space and the financial commitment the town would need to make for
maintenance. The Planning Board wanted to provide a mechanism for the Town
Council to signal their eventual acceptance of a village green, and the costs that go with
maintenance. The Planning Board explored a "conditional municipal approval"
mechanism similar to Town Council consultation during major subdivisions. While this
mechanism was included in an earlier draft, it was removed from the final
recommendation, as advised by Town Attorney John Wall (see attached comments). Mr.
Wall noted that the proposed requirement for conditional municipal approval "would
effectively amount to contract zoning."

The Village Green amendment explicitly requires that a village green be offered to the
town and that the village green must allow public access.

Conclusion
By a vote of 6-0, the Planning Board approved the following motion:
BE IT ORDERED that, based on the materials prepared and the information presented,

the Planning Board recommends the Village Green Alternative Amendment to
the Town Council for consideration.

Attachments

Minutes of September 15, 2015 Planning Board meeting
Draft Village Green Zoning Amendment
Comments from Town Attorney John Wall
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Village Green
Zoning Ordinance Amendment

SEC. 19-1-3. DEFINITIONS

Village Green Developmenis The development or redevelonment of a lot or lots located in the
Town Center District which includes a village green designed to meet the standards of Sec. 19-6-

4D)Y(3)(g)(4} (Town Center Design Standards, Village Green).
SEC. 19-6-4. TOWN CENTER DISTRICT (TC)

A, Purpose

The purpose of this district is to encourage an identifiable Town Center that includes a village
feeling, mixed retail and residential uses to serve residents, an environment inviting to
pedestrians, a common meeting place, visual cohesiveness and enrichment and linkages to the
Town's open space and nearby school campus. The Town Center District boundaries reflect the
prevalence of public buildings and commercial uses and the historic compactness of
development. The Town Center District requirements are tailored to the unique characteristics of
the Cape Elizabeth Town Center.

D. Standards
1.  Performance Standards

f. No parking for uses other than school uses shall be allowed in the front yard
setback.

2.  The following Space and Bulk Standards shall apply:

MINIMUM SETBACKS

(1) School uses

(a) Side yard setback 50 ft.
The side yard setback shall be increased to

100 ft. where it abuts a residential district.

(b) Rear yard setback 50 ft.
The rear yard setback shall be increased to

100 ft. where it abuts a residential district.

(c) Front yard setback 75 ft.

2) Municipal uses

(a) Side yard setback 15 ft.
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The side yard setback shall be increased to
50 ft. where it abuts a residential district.

(b) Rear yard setback

15 ft.
The rear yard setback shall be increased to
50 ft. where it abuts a residential district.

(¢) Front yard setback

Building with up to 5,000 sq. ft. of floor

Minimum of 25 ft.-Maximum of 35 ft.

area
Building with more than 5,000 sq. ft. of 50 ft.
floor area
(5) Viliege Grezn Development
(a) Side yerd setback 15 ft.

The side yard setback for new

construction shall be increased to 50

ft. where it abuts a residential district

(b) Rear vard setback

15 ft.

The rear vard setback for new

construction shall be increased to 50

ft. where it abuts a resid=ntial district

() All other uses

(c) Front yard setback 25 fi.
The front yard setback for parking
shall be 35 ft.

(a) Side yard setback 15 ft.

(b) Rear yard setback

(c) Front yard setback

The side yard setback for new
construction shall be increased to 50
ft. where it abuts a residential district

15 fi.
The rear yard setback for new
construction shall be increased to 50
ft. where it abuts a residential
district.

Minimum 25 ft.
Maximum 35 ft.




13 Design Requirements
p)
3 d. Building and Parking Orientation. The first impression of a building is from the
4 side which faces the street. The front facade of the structure shall face the street.
5 The structure shall be designed with a primary orientation to the street, although
6 the primary entrance may be located on other than the front fagade. The front
7 facade shall include a distinctive entrance. A sidewalk shall be constructed
8 parallel to the front facade. The side yard visible to the public should be designed
9 to present a pleasing appearance to the pedestrian,
10
i1
Compatible
Front and front/side entries are compatible with village character. Small
parking areas (27 cars) work well behind a building. Larger parking areas
(840 cars) work belter lo the side of a building.
Incompatible
Rear entries incompatible  Nopublic  Parking in front setback
with village character. entry from  not parmitted and not
sidewalk,  compatible with village character.
Compatible
Shared parking and shared driveways are encouraged. Cross connection
with rear parking is encouraged if walkway and building layout orients
12 people to street side front entries.
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g. Landscaping and Site Development

(1)  Front setback. The land in the front yard setback is a transitional space
between the public domain of the road right-of-way and the private
structure and is a determining factor in the character and ambiance of the
Town Center. This area shall be designated and landscaped to be
pedestrian-friendly in scale, access, lighting, and security. A sidewalk and
other pedestrian pathways, such as to the building and to parking areas,
shall be located between the road and the structure. The side of the
structure facing the front yard setback shall be designed with a distinctive
entrance for pedesirians. Multifamily dwellings shall be designated with
the main entrance facing the front yard. Design elements of single family
homes such as front steps and a front porch shall be incorporated
whenever practicable. The front setback shall be carefully landscaped
with attention to details evident to pedestrians and shall include street
trees. The development of front courtyard gardens is strongly encouraged.
Multifamily dwellings shall include at least one (1) street tree per unit in
the front yard landscape plan.

(4) Village green. This section shall apply when a village green is included in

a Site Plan Review apnlication. Cne purpose of the Town Center District

is to encourage a common meeting place. A village green is a prominent
and highly visible park-like area where the public may gather, relax and

contemplate both casually and as part of organized outdoor public events.

A village green created in compliance with this section must have at least
one hundred (i 09) continuous feet of road frontage or Ocean House Rd. a

depth measured perpendicular from Ocean House Rd of at least one
hurdred {100} feet with a minimum width of one hundred (100) feet. and a

mintmum size of at least twenty-thousand (20.000) square feet. A village

green shall be designed as a park. green or sauare, permanently preserved

as groomed open space with legal public access, and offered in fee to the
Town of Cspe Elizabeth. A village green shall ke developed with a

defined edge framed with elements such as landscaping, roads, pedestrian
walkways and _distinctive buildings. A village green shall have a
distinctive center and/or focal point. Pedestrian walkways shall be
constructed that guide movement through and around a village green and
connect a village green to the Town Center sidewalk network, adjacent
buildings and properties. The requirements of subsection Sec. 19-6-4
(D)(3)(d) Building and Parking Crientation, and Sec. 19-6-4(D)}3)(g)(2).
Farking Lot shall be applied in 2 manner that complements a viilage

cenl.
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Maureen O'Meara <maureen.omeara@capeelizabeth.org>

Proposed Village Green amendment to zoning ordinance
1 message

John Wall <JWall@monaghanleahy.com> Wed, Sep 9, 2015 at 9:19 AM
To: Maureen O'Meara <maureen.omeara@capeelizabeth.org>

Maureen,

Thank you for consulting me concerning the draft amendment to the TC district
portion of the zoning ordinance. | have reviewed the draft and my comments

are as follows:

1. With regard to the proposed definition of “village green development,” you
may wish to revise it to refer to characteristics of the village green in order to
reduce any apparent circularity engendered by the reference to the design
standards. If you stick with the definition you have, | think you could improve
its clarity by adding “the Planning Board” after “from” in the third line and by
adding “has been” after the “and” in the same line.

2. | am concerned that the “conditional” approval by the Council contemplated
by the draft would effectively amount to contract zoning. In a zoning scheme
that does not provide for contract zoning, applicants should be able to look at
the ordinance and discern whether they can (or at least believe they can) meet
the criteria for their proposed use of their property. If they can meet the criteria,
they should be allowed to proceed. By leaving compliance with the ordinance
at the absolute discretion of the Council (the legislative arm of the Town), the
proposed provision would, in my view, remove the process from typical zoning
and fall within the rubric of contract zoning. As you and | have discussed, |
think the amendment could be drafted to require that the applicant offer to
convey the fee to the “green” area of the development to the Town, but | do not
think the right to proceed with the development could be contingent upon the
Council accepting that offer. Rather, if the Council was not interested in the
fee, there could be a provision for the applicant to protect that portion of the
property through an easement or restrictive covenant.

https://mail google com/mail/u/0/Mi=2&ik=89f4b28e72& view=pt&search=inbox&th=141b2433d141147f&siml=141b2433d 141 147F 1/2
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If you would like further explication of these thoughts, please let me know.

Regards, John

John J. Wall, TIT

Monaghan Leahy, LLP

95 Exchange St.

P.OBox 7046

Portland, ME 04112-7046

(207) 774-3908

e-mail: jwall@monaghanleahy.com

This e-mail may contain information and attachments that are privileged and confidential. If you suspect that you were not
intended to receive this e-mail, please delete it and notify us as soon as possible. Treasury Regulations require us to notify

you that any tax advice in this communication is not intended or written to be used, and cannot be used, for the purpose of
avoiding tax penalties. Thank you. Monaghan Leahy, LLP

https://mail.google com/mail/n/0y fui=2&:ik=8914b28e72& view=pt&search=inbox&th=14fb2433d 141147 &siml=14fb2433d141147f
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TOWN OF CAPE ELIZABETH
MINUTES OF THE PLANNING BOARD

September 15, 2015 7:00 p.m. Town Hall
Present: Carol Anne Jordan, Acting Chair

Josef Chalat Henry Steinberg

Elaine Falender Victoria Volent

Jonathan Sahrbeck

Absent: Peter Curry
Also present was Maureen O'Meara, Town Planner.

Ms. Jordan called the meeting to order and called for the approval of the minutes of
August 18, 2015. The minutes were approved, 6-0. The minutes of the September 1,
2015 Workshop were amended and approved 6-0.

OLD BUSINESS

Berry Subdivision and Broad Cove Subdivision Amendments - William S. Holt is
requesting amendments to the previously approved Berry Subdivision, located on Two
Lights and Hannaford Cove Rds, and the Broad Cove Subdivision, located on Running
Tide Rd, to amend lot lines to merge abutting land, Sec. 16-2-5, Amendments to
Previously Approved Subdivisions Public Hearing.

Ms. O'Meara said the proposal is to amend two subdivisions. The lots are increasing in
size. This application was tabled from last month's meeting.

John Mitchell, of Mitchell and Associates, represented Dr. Holt. He showed a plan of
the Holt property of 27 acres. He also showed the proposed changes to the Holt land,
the Wasserman parcel and lot 4 of the Berry subdivision. He said they have addressed
all the comments of the Planning Board and the public.

They now propose to merge the 13 acre parcel with lot 4. This provides road frontage
to the back land. The subdivision covenants will now encumber the entire 16 acres.
The building envelope has been decreased in size from their prior proposal. The traffic
was reviewed during the 2010 Berry subdivision approval, and since Dr. Holt is only
proposing one lot, traffic is not an issue. They have a letter from Charles Katz-Leavy
regarding the private rights to the Tote pathway.

Any future division of lot 4 would have to come before the Planning Board. Dr. Holt is
not interested in entertaining any access restrictions on lot 4. He also stated that any
future development of the Wasserman land would have to come back to the Planning
Board. He also explained why there can be no further development of the Estate Lot.

Mr. Chalat asked if there was a building envelope on the new parcel to be conveyed to
the Wassermans.



2. That any easement for utilities or vehicular access granted to the Wasserman lot
or Estate lot from Lot 4, as part of the division of the properties, be shown on the
subdivision plan.

Mr. Sahrbeck seconded the motion and it was passed 5-1.
OTHER BUSINESS

Village Green Town Center Zoning Amendment - The Town Council has referred to
the Planning Board an amendment to the Zoning Ordinance to alter the maximum front
yard setback in the Town Center District when a village green is proposed, Sec. 19-10-3,
Zoning Ordinance Amendment Public Hearing.

Ms. O'Meara said this item was referred by the Town Council to amend the Town
Center zoning provisions if a village green is proposed. The Town Center is designed
to be developed as a village. The buildings are pulled closer to the street, there is a
sidewalk and landscaping, and no parking allowed between the building and the street.
We not only have a minimum setback, but we have a maximum setback. According to
the existing zoning, if you wanted to build a village green you would have to put it
behind the buildings. The proposed change says if you want to have a village green,
you do not have to meet the maximum setback. There are other requirements
proposed, such as the size of the parcel and the green itself.

The Town Attorney has said the conditional municipal approval provision appears to
be backdoor contract zoning. Ms. O'Meara said there is an alternative version of the
proposed amendment that addresses his concerns.

Ms. Jordan opened the public hearing.

Paul Seidman of 21 Oakview Drive had a question for Ms. Volent. He asked if she
believed a multiplex and village green development, including significant deforestation
and destruction of RP2 wetland and/or vernal pools, is what the majority of Cape
Elizabeth citizens would like to see occur?

Ms. Jordan said we are not talking about multiplex, so please focus on the village green.
It is not part of any project.

Mr. Seidman wanted it on the record that at the August 4, 2015 Planning Board
workshop, local developer Steve Mohr, speaking on behalf of Rhode Island developer
Harry Angevine, stated the following: "we need you to endorse that ordinance.”

Ms. Jordan restated that the intent is to develop an ordinance that allows for a village
green, not an ordinance that allows for the development of that lot.

Stephanie Carver of 40 Stonybrook Road is the Chair of the Town Center Plan update
committee. She is in favor of the ordinance. One of the goals of the plan was to create a
village green that will serve as a gathering place for the community. It will encourage
and support our small businesses. These small businesses have improved the way of
life for many of the Town residents. We are faced with a unique opportunity. There are
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several parcels that could be developed, and could incorporate a village green. She
enumerated the benefits of a town green and said it would be a centerpiece for our trails

that we have.

Anne Carney of 21 Angell Point Road said she is concerned that this ordinance
surrenders control over a village green to private businesses and private landowners.
She thinks a village green will have tremendous value to the Town if it is something the
Town will control, not the private landowners. She feels the ordinance creates a lot of
inconsistency. Is each parcel that is facing development going to have a village green?
We've seen how the ordinance has created this nice feel, and is concerned the Town is
surrendering control to the whims of private landowners. She would like this motion to
be tabled.

No one else came forward, so the public hearing was closed.

Mr. Steinberg addressed the last speaker and said the proposal has design guidelines.
You can't just design what you want and have it pass. It has to meet specific
requirements. It will be controlled by the Town.

Mr. Sahrbeck said they want to make sure the Town has ownership.

Ms. Falender suggested that they change the drawing at the back of the ordinance to be
more generic and not be reflective of a specific project. She also wants to move it to the

Town Council.

Ms. Jordan said they can refer it to the Town Council with a revised drawing, and prior
to it going to the Town Council, it be reviewed with the Board Chair.

There was a brief discussion on the specific points in the revised amendment.
Ms. Falender made the following motion:

BE IT ORDERED that based on the materials prepared and the information presented,
the Planning Board recommends the Village Green alternative Amendment to the Town
Council for consideration with the following condition:

That the illustrative drawing at the end of the Amendment be modified to show all
access on Ocean House Road, and that parking areas and building areas, be clearly
denoted and that the drawing be in a generic fashion not relating to any particular
proposal that may have been presented.

Mr. Chalat seconded the motion and it was passed, 6-0.
Ms. Jordan opened the public comment on items not on the agenda.

Paul Seidman of 21 Oakview Drive said a lot of people wanted to be here but the open
house at the high school is taking place concurrently so they were not able to be here.

The Board then voted unanimously to adjourn at 9:05 p.m.
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Respectfully submitted,
Hiromi Dolliver
Minutes Secretary



